
 

Failure to Protect

Source of Obligation

The Common Law Duty to Protect

The College has a common law duty of care to protect all students from
reasonably foreseeable risks while at school or engaging in College activities.

The College expects all Staff, Volunteers and Contractors to act to protect
students from a reasonably foreseeable risk of harm.

Failure to do this is not only a breach of your duty of care, but may also be, in
certain circumstances, a criminal offence.

The Criminal Offence of Failure to Protect

Under section 229BB of the Criminal Code Act 1899 (Qld), an adult (aged 18 or
over) who is associated with the College (whether as an employee, Contractor,
Volunteer or otherwise) will commit a criminal offence if they:

know that there is a significant risk that another adult associated with the
College:

will commit a child sexual offence

in relation to a child (under 16 years of age, or 16 or 17 years of age but with
impairment of the mind) under the care, supervision or control of the College,
and

have the power or responsibility to reduce or remove the risk, and
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willfully or negligently fail to reduce or remove the risk.

This criminal offence is known as ‘Failure to Protect’, though its full title is
“Failure to protect child from child sexual offence”.

In the College context, all Staff Members (whether teaching or non-teaching),
Board of Directors members, Volunteers and Contractors are considered to be
“associated with” the College.

Therefore, this offence means that action must be taken:

by any Staff, Volunteer or Contractor who has the power or responsibility to do
so

to protect students aged under 16, or students under 18 years of age with
impairment of the mind

from a known significant risk of sexual abuse that is posed by an adult staff
member, Volunteer or Contractor at the College.

The College’s Policy – Obligations of Staff, Volunteers and Contractors

Staff, Volunteers and Contractors at the College must comply with their
obligations under both the common law duty to protect and the Failure to Protect
offence.

To ensure that these obligations are met, it is the College’s policy that if you know
that any adult working in any capacity at the College:

poses a significant risk of committing a child sexual offence against a student
aged under 16, or a student aged under 18 with impairment of the mind; or

poses a reasonably foreseeable risk of harm to a student of any age,

you must take actions to reduce or remove that risk that are within your power or
responsibilities to take.

In addition, you must report the matter to the Principal (or the Chair of the Board
if the adult who poses the risk is the Principal), or a Child Protection Contact
Officer.

You must also follow the appropriate external reporting procedures. In particular,
knowledge that an adult staff member, Volunteer or Contractor at the College
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poses a significant risk of committing a sexual offence or a reasonably
foreseeable risk of harm to a student may require:

Mandatory Reporting of Sexual Abuse

Mandatory Reporting of a Reportable Suspicion

Mandatory Reporting to Police (Failure to Report)

Optional Reporting of Harm

Allegations Against College Stakeholders

reporting to the QCT under Conduct that is Reportable to the Queensland
College of Teachers.

Who has the power or responsibility to act to protect students?

Whether a staff member, Volunteer or Contractor at the College has “power or
responsibility to reduce or remove the risk” to the student will depend on their
role at the College and on the source of the risk.

In a normal school context, the Principal and members of the College’s Executive
Leadership Alliance would always have the necessary degree of supervision,
power and responsibility to remove or reduce a risk posed by another adult
working at the College.

However, on a day- to- day basis, and on tours, excursions, or camps, others at
the College may have the requisite power and responsibility.

Examples of other people who may have the power and responsibility, by reason
of their position, to act could include:

teachers

Direct Contact Volunteers or Direct Contact Contractors where they are in a
position of supervision.

When should action be taken?

The Failure to Protect offence means that any staff member, Volunteer or
Contractor who has the requisite power or responsibility must act whenever they:
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know that there is a significant risk that a student or students may become the
victim of a child sexual offence; and

the risk is caused by another adult associated with the College.

In addition, it is the College’s policy that that any staff member, Volunteer or
Contractor who has the requisite power or responsibility must act whenever they:

know that any adult working in any capacity at the College

poses a reasonably foreseeable risk of harm to a student.

Action must be taken as soon as the risk becomes known.

Actions That Can Be Taken to Reduce or Remove the Risk

Where any staff member, Volunteer, or Contractor becomes aware that another
adult associated with the College poses a significant risk of committing a child
sexual offence, or a reasonably foreseeable risk of harm, against a student or
students under their care, they should immediately:

take any and all reasonable steps to remove or reduce the risk to the student or
students, which may include immediately removing the person from contact
with the student or students

report the matter to the Principal (or the Chair of the Board if the allegation is
about the Principal), as soon as practicable

record the report according to our Child Protection Record Keeping procedures

report to external authorities, if appropriate.

Appropriate action that can be taken to protect students from a significant risk of
a child sexual offence or a reasonably foreseeable risk of harm may include, for
example:

a current staff member, Direct Contact Volunteer or Direct Contact Contractor
who is known to pose a risk of physical abuse to students being immediately
removed from contact with students and reported to external authorities

a parent who is known to pose a risk of sexual abuse to students not being
allowed to attend excursions as a parent helper.
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Whenever there are concerns that a student is in immediate danger call the
Police on 000.

Key Definitions

Associated with

An adult is associated with the College if the adult:

owns, or is involved in the management or control of, the College; or

is employed or engaged by the College; or

works as a volunteer for the College; or

engages in an activity in relation to the College for which a working with
children authority under the Working with Children (Risk Management and
Screening) Act 2000 (Qld) is required; or

engages in the delivery of a service to a child who is under the care,
supervision or control of the College.

Section 229BB of the Criminal Code Act 1899 (Qld) also requires that students be
protected from child sexual offences by “regulated volunteers.” Relevant to the
College, “regulated volunteers” include adult household members of homestay
providers. For the purposes of this policy, these are included as adults
“associated with” the College.

Know

Knowledge is not defined in the Criminal Code Act 1899 (Qld). It is likely to be
more than holding a tentative belief or mere suspicion. For example, under
Queensland common law and under Commonwealth criminal law, a person has
“‘knowledge of”’ a circumstance if “‘he or she is aware that it exists or will exist in
the ordinary course of events”’.

If a person with the power and responsibility to act, by reason of their position at
College, has a suspicion or belief (rather than “knowledge”) that students are at
risk of harm from an adult working at the College or an adult who is a regulated
volunteer employed or engaged in a student’s home, they should take steps to
follow up on that suspicion or belief by investigating further and should raise the
issue with a College Child Protection Contact Officer.
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Reasonably Foreseeable Risk of Harm

Section 9 of the Civil Liability Act 2003 (Qld) defines a foreseeable risk as “‘a risk
of which the person knew or ought reasonably to have known”’.

Whether a risk of harm is reasonably foreseeable is not about the probability of
the harm occurring, although the more likely the harm is, the more readily it
should be perceived – by a reasonable person – to be a risk. However, harm that
is unlikely to occur can still be a risk of harm that should be reasonably
foreseeable.

A reasonably foreseeable risk of harm is therefore one that is not far-fetched or
fanciful.

Significant Risk

Significant risk is not defined in the Criminal Code Act 1899 (Qld). It is likely that
a significant risk would mean that a reasonable person would consider, on the
balance of probabilities, that the risk of a child sexual offence being committed
against the student to be probable.

A number of factors could contribute to determining if a risk is a significant risk,
including:

the likelihood or probability that a student will become the victim of a child
sexual offence

the nature of the relationship between a student and the adult who may pose a
risk to the student

the background of the adult who may pose a risk to the student, including any
past or alleged misconduct

any vulnerabilities particular to a student which may increase the risk that they
may become the victim of a child sexual offence

any other relevant fact which may indicate a serious risk of a child sexual
offence being committed against a student.

A person with the power or responsibility to act, by reason of their position,
should not wait for a student to be actually harmed before acting.

Child Sexual Offence
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The list of child sexual offences that are captured by the Failure to Protect
offence is extensive.

It includes sexual offences such as rape, sexual abuse, sexual touching,
production of child abuse material, voyeurism and grooming offences or
attempts to commit those offences.

For more information on what may constitute a sexual offence, refer to Sexual
Abuse or Exploitation and Grooming Behaviour.
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